
MBS/DUS EARLY RATE LOCK BORROWER CERTIFICATION

(Full Underwriting Prior to Rate Lock)PRIVATE 

	Property Name:
	

	Address:
	

	Rate Lock Loan Amount:
	

	Borrower Name:
	

	Key Principal(s):
	

	Lender:
	


The undersigned Borrower is entering into a mandatory commitment (the "Loan Commitment") with the Lender specified above regarding a loan (the "Loan") in the above-referenced amount to be made by the Lender to the Borrower and secured by a first lien on the property described above (the "Property").  The Lender intends to sell the Loan to Fannie Mae pursuant to a mandatory commitment in accordance with Fannie Mae’s MBS/DUS requirements (the “MBS/DUS ERL Commitment”) in exchange for the issuance by Fannie Mae of a mortgage-backed security (an "MBS") backed by the Loan.  
Pursuant to Fannie Mae's Standard Early Rate Lock MBS/DUS structure, the Lender simultaneously herewith is entering into a mandatory commitment to sell the MBS to a third party MBS investor (the "MBS Forward Trade") at a specified rate.  The MBS/DUS ERL Commitment and the MBS Forward Trade have allowed the Borrower to (i) lock the interest rate for the Loan in the Loan Commitment with the Lender and (ii) delay the delivery of the Loan to Fannie Mae. The Borrower agrees that it is obligated to deliver the Loan to the Lender on or prior to _____________________(the “Loan Commitment Expiration Date”), which Loan Commitment Expiration Date may not exceed one hundred seventy (170) days from the date of the MBS/DUS ERL Commitment.  Borrower and Key Principal(s) acknowledge that by rate locking the Loan, Borrower is causing Lender and the MBS investor to take a position in the financial markets in reliance on the delivery of the Loan in accordance with the Loan Commitment.  
The Lender’s success, and the success of the Standard Early Rate Lock MBS/DUS structure, will be negatively affected by any failure of the Borrower to consummate the Loan with the Lender pursuant to the Loan Commitment, and failure of the Borrower to close the Loan in accordance with the Loan Commitment will cause Lender to incur economic damages. The Loan Commitment contains provisions regarding Borrower’s failure to consummate the Loan with the Lender in accordance with the terms thereof, and obligates Borrower for certain costs and charges as a result of such failure.  The provisions of the Loan Commitment, and the obligations of the Borrower thereunder, are separate and apart from the obligations and liabilities of the Borrower contained herein.
It is a condition of the Loan Commitment and the MBS/DUS ERL Commitment that the Borrower and its Key Principal(s) execute this Certification.  Therefore, in order to induce the Lender to enter into (i) the Loan Commitment, (ii) the MBS/DUS ERL Commitment and (iii) the MBS Forward Trade, and to further induce the Lender to make the Loan, each of the undersigned hereby certifies and agrees as follows:

1. Representations and Warranties.  Borrower and Key Principal represent and warrant that all of the following statements are true, complete, and correct in all material respect:

a. No part of the Property has been taken in condemnation or other like proceeding, nor is any such proceeding pending or known to be contemplated (except as otherwise noted on Exhibit A);
b. The Borrower and the Property are in compliance with all provisions of all zoning, subdivision, environmental protection, disability accommodation, land use, fire and building code, and occupational safety and health act rules, regulations, and statutes to which they are subject, and all licenses, permits, and approvals necessary for the ownership of the Borrower's Property and the conduct of its business have been obtained (except as otherwise noted on Exhibit A);
c. The Borrower is the legal and equitable owner of the Property (or will be so at the time of Loan closing) and there are no recorded or unrecorded leases, easements, deed restrictions, covenants, conditions, or restrictions, or other agreements, that could affect the marketability of title to the Property or the Borrower's right to occupy and operate the Property.  The Property has all reciprocal use agreements in place necessary to use and operate the Property as represented to the Lender, and the Lender will have the benefit of all such agreements (in such form as the Lender shall request) at Loan closing (except as otherwise noted on Exhibit A); and
d. Each of the undersigned have reviewed the forms of all Loan Documents that the Lender will use to consummate the Loan, and each of the undersigned will accept and execute, or will cause to be accepted and executed, such documents in the form reviewed.  (Subject to any subsequent changes required to comply with applicable law.)
2.
Events of Default.  Each of the undersigned agrees that the Borrower will be in breach of the Loan Commitment and that the Lender will be entitled to terminate the Loan Commitment at any time upon the occurrence of any of the following:

a.
The Borrower fails to deliver the loan in accordance with the terms of the Loan Commitment for any reason;
b.
The Borrower otherwise elects not to honor the terms of the Loan Commitment, or fails to perform its obligations under the Loan Commitment; and/or
c.
Any representation, warranty, statement, certificate or other data and information provided by the Borrower to the Lender, including but not limited to the statements made in this Certification, is materially false or misleading as of the date given.
If the Loan is not delivered as a result of any one or more of the events of default described above, the MBS Forward Trade shall terminate and the Borrower and Key Principal(s), jointly and severally, shall be liable for such failure to close the Loan transaction in an amount equal to the amount of any fee charged to or owing by Lender under the MBS Forward Trade due to the termination thereof.
3.
Application of Good Faith Deposit.
To the extent any good faith deposit previously collected by the Lender as provided in the Loan Commitment (the “Good Faith Deposit”) remains after application of any fee imposed on Borrower as provided in Paragraph 2 hereof, such remaining amount will be refunded to the Borrower by the Lender in accordance with the terms of the Loan Commitment (and Borrower and Key Principal hereby acknowledge that the MBS investor may require collection by Lender of a Good Faith Deposit in excess of MBS/DUS requirements). The preceding sentence shall not limit Borrower’s and Key Principal’s obligation to pay the full amount of any such fee imposed under the MBS Forward Trade, which may be in excess of the Good Faith Deposit.  

The undersigned acknowledges that the Lender is relying upon the truth and accuracy of all representations made in this Certification and all representations, warranties, statements, certificates and other information furnished to the Lender in connection with the issuance of the Loan Commitment.

This Certification is executed by the undersigned parties as of the ____ day of ______, 20__.
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